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PRELI M NARY STATEMENT

Am ci crimnal defense organi zations submt this brief
to denonstrate the clear “retroactive effect” of the
government’s application of new |aws elimnating deportation
relief to lawful permanent resident imm grants convicted of
past deportabl e offenses. Under prior |law, |awful permanent
residents such as the petitioners faced possible, but not
certain, deportation based on their past conduct. This is
because they had a statutory right to apply for relief from
deportation. Indeed, this relief was granted in the
majority of cases. However, if the new |l aws at issue here
are applied to them their statutory right to seek this
relief is taken away and deportation becones certain. There
can be no question that this constitutes a change in the
| egal consequences of their prior conduct that anounts to
genuine retroactive effect, and thus inplicates the
presunption agai nst retroactive application of a new
stat ute.

The governnent’s application of the new |laws at issue
here to | awful permanent residents such as petitioners has
“retroactive effect” regardl ess of whether actual reliance
on the prior law my be shown. Amci crimnal defense
organi zations submt this brief, however, to denonstrate
that | awmful permanent residents in fact relied on the prior
law. In particular, this brief wll show that |awful

permanent residents in crimnal proceedings pled guilty to



deportabl e of fenses based on advice regarding their
statutory right to seek relief fromdeportation if |ater
pl aced in deportation proceedings. This reliance on the
right to seek deportation relief under prior law vividly
illustrates the retroactive effect of the governnent’s
taki ng away of that right.

Al parties have consented to the filing of this am cus
curiae brief. (See attached letters of consent).

STATEMENT OF | NTEREST

Am ci organi zations -- the Legal Aid Society of the
City of New York, the New York State Association of Crim nal
Def ense Lawyers, and the New York State Defenders
Associ ation -- are crimnal defense organi zations with years
of experience representing or providing counsel to |awful
per manent resident inmgrants in crimnal proceedings in New
York State, the state with the second | argest nunber of
| awf ul permanent residents in the country.

The Legal Aid Society of the Gty of New York is a
private, non-profit |egal services agency which represents
poor New York City residents who cannot afford to hire a
| awyer. The Crim nal Defense Division (CDD) is the |argest

di vi si on of The Society, enploying nore than 400 attorneys."

'The Society also has a Crimnal Appeal s Bureau, which
represents convicted crimnal defendants who are appealing
their state court convictions; a Capital Defender Unit,

whi ch represents state court defendants who are charged with
capital nurders; a Federal Defender Division, which provides
trial and appellate representation to indigent defendants in



Si nce 1965, the Division has been the primary public

def ender for indigent persons who are prosecuted for crines
in state courts in New York City. In fiscal year 1999, the
Di vision represented nore than 180,000 clients in New York,
Ki ngs, Queens, and Bronx counties. Because of the diversity
of the New York City popul ation, a |arge percentage of the
Division's clients are not United States citizens.

The New York State Association of Crimnal Defense
Lawyers (NYSACDL) is a non-profit menbershi p organization of
nore than 1,100 attorneys who practice crimnal defense |aw
in the State of New York. Its purpose is to assist, educate
and provide support to the crimnal defense bar to enable
themto better serve the interest of their clients and to
enhance their professional standing. NYSACDL has sponsored
training sessions for its nenbers on the inmm gration
consequences of crimnal convictions.

The New York State Defenders Association (NYSDA) is a
not-for-profit menbership association of nore than 1, 300
public defenders, |legal aid attorneys, assigned counsel, and
ot her persons throughout the State of New York. Its
obj ectives are to inprove the quality of public defense
services in New York State, establish standards for practice

in the representation of poor people, and engage in a

federal crimnal prosecutions; a Juvenile R ghts D vision,
whi ch represents children in Famly Court proceedings; and
the Gvil and Vol unteer divisions, which represent poor
people in civil proceedings.



statew de program of community | egal education. Since 1981,
under contract with the State of New York, NYSDA has
operated the Public Defense Backup Center, which provides
state public defender, |egal aid society, and assigned
counsel programlawers with | egal research and

consul tation, publications, and training. NYSDA al so
operates the Crimnal Defense Imm gration Project, which
provi des the sanme services to public defense | awers
specifically on issues involving the interplay between
crimnal law and imm gration | aw.

Al three am ci organizations are concerned that the
government’s position in these cases underm nes the factual
and | egal basis for plea agreenents that we negotiated for
many of our |awful pernmanent resident immgrant clients in
past crimnal proceedings. For years, we counsel ed | awf ul
per manent resident defendants in crimnal proceedings
regarding the availability of relief fromdeportation in
| ater immgration proceedings. Based on this information,
many | awful permanent residents agreed to forego trial and
plead guilty to crimnal offenses of which they were accused
-- even in many cases in which they continued to profess
their innocence to us. Mny of these inmgrants could
expect a likelihood of obtaining relief based on their
| ength of residence in the United States, other equities
such as famly ties, and a determ nation to do what was

needed after their conviction to show that they were either



conpletely rehabilitated or well on the way to conplete
rehabilitation. |If the right to apply for deportation
relief is taken away fromthese individuals in spite of what
the law stated at the tinme, not only will our counsel
regarding the immgration inplications of their convictions
be rendered incorrect, but the factual and |egal basis for
the plea agreenents on which all parties to the crimnal
proceedings relied will be underm ned. Amci respectfully
urge this Court to consider carefully the inpact its
decision will have not only on the petitioners here, but on
ot her individuals who agreed to crimnal dispositions that
nei ther the accused, nor the prosecution or the court,
expected would result in mandatory renoval

Amici file this brief pursuant to Rule 29 of the
Federal Rules of Appellate Procedure.

| SSUE ADDRESSED

The limted issue addressed by this brief is whether
the governnent’s application of new | aws elimnating
deportation relief to |l awful permanent residents convicted
of prior crimnal conduct has inperm ssible retroactive
effect.

SUMVARY OF ARGUMENT

A new | aw has “retroactive effect” if its application to
past conduct or transactions would result in taking anway a
right a party possessed under prior |law. \Wenever a new | aw

that has such an effect does not include a clear and



unanbi guous statenment of retroactive intent, it is presuned
that the new | aw does not govern past conduct or
transacti ons.

The governnent’s application of the two new | ans at
i ssue here — Section 304(b) of the Illegal Immgration Reform
and I mm grant Responsibility Act of 1996 (Il RIRA) and Section
440(d) of the Antiterrorismand Effective Death Penalty Act
of 1996 (AEDPA) — takes away a significant right that
petitioners had under prior law. Under the law in place at
the time of the conduct that made the petitioners deportable,
| awf ul permanent residents had a statutory right to apply for
a wai ver of deportation under Section 212(c) of the
Imm gration and Nationality Act (INA). In fact, |awful
permanent residents in the past often relied on the
possibility of such relief fromdeportati on when pl eadi ng
guilty to a deportable offense. In any event, denonstrable
reliance on prior lawis not necessary to show i nperm ssible
retroactive effect of a new | aw The governnent’s
elimnation of the petititoners’ right to apply for 212(c)
relief changes the | egal consequences of the past conduct and
is therefore presunptively inperm ssible.

ARGUMENT

THE GOVERNMENT’ S APPLI CATI ON OF || R RA AND AEDPA TO TAKE
AVAY FROM LAWFUL PERMANENT RESI DENT PETI TI ONERS THE RI GAT TO
SEEK 212(C) RELI EF HAS | MPERM SSI BLE RETROACTI VE EFFECT

A. STATUTORY AND CASE LAW BACKGROUND

1. Right to seek 212(c) relief under old | aw



Lawf ul permanent residents convicted of a crinme making
t hem deportabl e have long had a right to seek a wai ver of
excl usion or deportation under I NA Section 212(c) so |long as
t hey had seven years of lawful domcile in the United States
at the time of their deportation hearing. See INA 212(c), 8
U S C 1182(c) (added by Imm gration and Nationality Act of

1952); see also Francis v. INS, 532 F.2d 268 (2d G r. 1976)

(hol ding that 212(c) relief is available in deportation as

wel | as exclusion proceedings); Matter of Silva, 16 |I&N Dec.

26 (BI A 1976) (adopting and applying Francis hol ding
nationwide). Prior to AEDPA and I1RIRA, a long-tinme | awf ul
per manent resident accused of any crinme triggering
deportability could thus be reasonably assured that, even if
he or she pled guilty or was ot herw se convicted in the
crimnal proceedings, he or she would be able to seek a

wai ver of deportation in subsequent deportation proceedi ngs.
Even if the permanent resident did not have a | awf ul
domcile of seven years in the United States at the tinme of
the crimnal proceedings, the person could be assured of
being able to seek the waiver if he or she was likely to
have the seven years by the tinme of the deportation

proceedi ngs. See generally Matter of Lok, 18 I &N Dec. 101

(BI'A 1981), aff'd on other grounds, Lok v. INS, 681 F.2d 107

(2d Gr. 1982). The only crimnal bar to 212(c) relief

prior to AEDPA and IIRIRA applied to a pernanent resident



whose crine(s) fell within the INA definition of an
"aggravated fel ony" and who had served five years or nore in
prison for the crinme(s). See INA 212(c), 8 U S. C. 1182(c)
(as in effect before April 24, 1996). This prior bar does
not apply to the petitioners here.

2. Governnent retrospective denial of right to
seek 212(c) relief

In these and ot her cases, the governnment is applying the
new | aws at issue here - Il RIRA Section 304(b) and/ or AEDPA
Section 440(d) — retrospectively to deny the statutory right
to seek 212(c) relief even fromlawful pernanent residents
convi cted of deportable of fenses occurring prior to the
effective dates of these new | aws.

AEDPA Section 440(d), which cane first, barred 212(c)
relief for individuals who are convicted of certain specified
crimnal offenses, regardl ess of the sentence inposed or
served. Pub. L. No. 104-132, 110 Stat. 1214 (1996). AEDPA
contai ned no | anguage of retroactive applicability relating
to Section 440(d).

Subsequently, Il RIRA Section 304(b) repeal ed | NA Section
212(c). Pub. L. No. 104-128, Division C, 110 Stat. 3009
(1996). |1 RIRA provided that this repeal provision would be
effective on April 1, 1997, see IIRIRA 309(a), and |likew se
contai ned no | anguage of retroactive applicability to conduct
or events prior to that effective date.

3. Decisional framework for retroactivity analysis



The Suprene Court's 1994 decision in Landgraf v. US|

Fil mProducts, 511 U. S. 244 (1994), established a two-step

process for deciding whet her new statutes such as AEDPA and
|1 RIRA may be applied retroactively to past events. "Wen a
case inplicates a federal statute enacted after the events in
suit, the court's first task is to determ ne whet her Congress
has expressly prescribed the statute's proper reach.”
Landgraf, 511 U.S. at 280. 1In order to establish retroactive
intent, the statute nust include | anguage that is so “clear
and positive as to |l eave no roomto doubt that such was the
intention of the legislature."" 1d. at 271-72 (quoting Chew

Heong v. United States, 112 U S. 536 (1884), a case

involving the nation's immgration laws). Such a clear
statenent is not required, however, to show prospective
intent: “[T]he presunption against retroactivity was
reaffirmed [in Landgraf] in the traditional rule requiring
retroactive application to be supported by a clear
statenent. Landgraf thus referred to 'express conmand[s],"
"unanbi guous directive[s],’ and the |like where it sought to
reaffirmthat clear-statenment rule, but only there.” Lindh
v. Murphy, 521 U S. 320, 325 (1997) (enphasis added).

If this Court is unable to discern Congressional intent
under these case |aw guidelines, the Court then nust resort
to the judicial default rules of the second step of the
process outlined in Landgraf. 511 U S. at 280. Under these

default rules, the Court nust determ ne “whether the



application of the new statute to the conduct at issue would

result in a retroactive effect.” Mrtin v. Hadix, 119 S.C

1998, 2003 (1999). |If it does, the Court nust apply the
tradi tional presunption against applying statutes to conduct

arising before their enactnent. |d.; see al so Hughes

Aircraft Conpany v. United States ex rel. Schuner, 520 U. S.

939, 946 (1997).

The inquiry into whether a new statute woul d have
retroactive effect if applied to past conduct requires a
“comon sense, functional judgnent about ‘whether the new
provi sion attaches new | egal consequences to events conpl eted

before its enactnent.’" Martin v. Hadix, 119 S.C. at 2006

(quoting Landgraf, 511 U S. at 269). The determ nation
shoul d be guided by "fam |iar considerations of fair notice,
reasonabl e reliance, and settled expectations.” Landgraf,
511 U. S. at 269. One, but not the only, way a new statute
will be found to have retroactive effect is if it "takes
away or inpairs vested rights acquired under existing |aws,
or creates a new obligation, inposes a new duty, or attaches
a new disability, in respect to transactions or
considerations already past...." 1d. (quoting Justice Story

in Society for Propagation of the Gospel v. \eeler, 22 F.

Cas. 756, No. 13,156 (C.C.D.N.H. 1814)).°

? The Suprene Court has clarified that falling within the
Justice Story fornulation cited in Landgraf is nmerely one
way that a statute would be found to have retroactive

effect; as Landgraf had already indicated, there are many

10



B. LAWFUL PERMANENT RESI DENTS RELI ED ON THE POSSI BI LI TY
OF 212(C) RELIEF WHEN PLEADI NG GUI LTY TO DEPORTABLE
OFFENSES | N THE PAST
Petitioners here show that Congressional intent nay be
di scerned to apply the new laws at issue here only with
respect to conduct occurring after the effective dates of
these laws. However, if the Court disagrees and reaches the
second step of the Landgraf analysis -- whether there is
genui ne retroactive effect when the governnent applies these
new | aws to | awful pernmanent resident immgrants in renoval
proceedi ngs based on prior crimnal conduct -- this Court
must make its “common sense, functional judgnent” about
whet her elimnating 212(c) relief for prior crimnal conduct
attaches new | egal consequences to that conduct. To assi st
the Court, amci in this section of this brief offer

i nformation regardi ng the experience of defense |awers and

their | awful permanent resident clients in the crim nal

ways a new statute could be found to have a retroactive

ef fect invoking the presunption against retroactivity.
Hughes, 520 U. S. at 947. Anong the wi de range of statutory
provi sions specified by Landgraf as ones where "a new | egal
consequence"” may be found, are those that: (1) "affect][]
substantive rights,” Landgraf, 511 U S. at 278, or (2)
"inpair rights a party possessed when he acted, increase a
party's liability for past conduct, or inpose new duties

Wi th respect to transactions already conpleted,” id. at 280,
or (3) "sweep away settled expectations suddenly and w t hout
i ndi vi dual i zed consideration,” id. at 266, or (4) "'change[]
the | egal consequences of acts conpleted before [the new

| aw s] effective date,"" id. at 269 n.23, or (5) "give[] 'a
quality or effect to acts or conduct which they did not have
or did not contenplate when they were perforned,'" id., or
(6) "inpos[e] new burdens on persons after the fact," id. at
270, or (7) may be "retributive," id. at 282.

11



justice system W submt that this information vividly
illustrates how | awful permanent residents reasonably relied
on, or had settled expectations concerning, their
eligibility for relief fromdeportation under prior |aw.

Am ci include the | argest provider of defense services
to indigent defendants in the state (Legal Aid Society of
the Gty of New York), as well as the two | argest statew de
associ ations of crimnal defense |awers (New York State
Def enders Associ ation and New York State Association of
Crim nal Defense Lawers). The staff and nmenbers of our
organi zati ons represent or counsel thousands of | awful
per manent residents accused of deportable crimnal offenses
every year.

The experience of defense |awers is that |awful
permanent residents (green card holders) charged with
crimnal offenses are extrenely concerned about the
immgration inplications of their crimnal cases. As a
group, they tend to be nore concerned about the inmgration
inplications than any other category of noncitizen crim nal
defendants. This nmakes sense, given the greater ties
per manent resident inmgrants generally have to the United
States. Many | awful permanent residents inmgrated to this
country at a young age, now work or study here, and have al
their famly here. Many have not been in the country in
whi ch they were born since early childhood, and sone do not

even know the | anguage of that country. As a result, |awf ul

12



permanent residents are often as, if not nore, worried about
whet her the disposition of their crimnal case will lead to
deportation as they are concerned about the penal sentence

they will receive if convicted. Deportation, after all, is

the “equival ent of banishnment or exile." Costello v. INS,

376 U.S. 120, 131 (1964). It is “a sanction which in
severity surpasses all but the npbst Draconian crim nal

penalties.” Lok v. INS, 548 F.2d 37, 39 (2d Gr. 1977).

| ndeed, deportation nay deprive a noncitizen of “all that

makes [ife worth living." Ng Fung Ho v. Wite, 259 U. S

276, 284 (1922).

In recognition of the severity of the penalty of
deportation as a consequence of a crimnal case, defense
| awyers have an ethical duty to advise noncitizen defendant
clients about the immgration inplications of a conviction.
Thus, the Anmerican Bar Association's Standards provide that,
where it is apparent that a defendant faces deportation as a
result of conviction, counsel "should fully advise the
def endant of these consequences."” ABA Standards for
Crimnal Justice, Pleas of Guilty, Standard 14-3. 2,
comentary at p. 75 (2 ed. 1982). The National Legal Ad
and Defender Association |ikew se recognizes that it is
def ense counsel's duty to "be fully aware of, and make sure
that the client is fully aware of...consequences of
conviction such as deportation.”™ NLADA Performance

GQuidelines for Crimnal Defense Representation, Cuideline

13



6.2(a)(3) and commentary (1994). A standard treatise for
crimnal defense | awers advi ses:

Preserving the client's right to remain in the United
States nay be nore inportant to the client than any
potential jail sentence. Thus, the inmm gration
consequences of a prosecution may totally alter the
strategies chosen ... a[ny] attorney who suspects that
his client is an alien has a duty to inquire and to
protect his client’s inmgration status. Pleas and
adm ssions nmust be approached with caution and with
know edge of the consequences...

3 Bender's Criminal Defense Techniques (1999) § 60A.01 and 8
60A. 02[ 2] .

Consi stent with the ethical duty of defense |awers to
i nvestigate and advi se noncitizen defendants regarding
i mm gration consequences of a conviction, and in response to
t he concerns of |awful permanent resident inmgrant and
ot her noncitizen clients, am ci organi zati ons have provi ded
extensive inmmgration instructions, resource materials, and
training over the years to defense | awers throughout New
York State. For exanple, Legal Aid Society Crimnal Defense
Division (CDD) attorneys have al ways received training about
the imm gration consequences of crimnal convictions, and
are required not only by ethical guidelines but also by
explicit CDD policy to advise all non-citizen clients of the
potential inmmgration consequences that could result froma

conviction.® This training has been provided both through

°* This training also familiarizes CDD | awers wth other
potential adverse consequences of arrest and conviction for
various crines, including property forfeiture, tenporary
suspensi on of drivers’ |icenses, restrictions on eligibility

14



periodic distribution of witten materials to staff (see
attached copies of sone inmgration-related materials
distributed to CDD staff) and through conti nuing | egal
education prograns. Al newy-hired CDD attorneys receive
training on the inmgration consequences of convictions as
part of their initial training. The primary focus of the
training is to famliarize attorneys with the concept of
aggravated felonies, the potential for relief from
deportation, and the necessity of avoiding a crimnal

di sposition that renders a client ineligible for relief.
The training specifically covered the availability of 212(c)
relief because, as one court put it, “[i]n the years

i mredi ately precedi ng the passage of AEDPA, . . . any
conpetent advice an alien defendant received about the

i mm gration consequences of a guilty pleas woul d have

i ncl uded a di scussion of the possibility of § 212(c) relief

and what is required to be eligible to apply.” Wallace v.

Reno, 24 F.Supp.2d 104, 111 (D. Mass. 1998), aff’'d, 1999 W
959538 (1 Cir.).

Since 1987, this training has been suppl enented by the
presence within CDD of attorneys with special expertise in
immgration law as well as crimnal |law. These inmgration
resource attorneys consult with CDD staff attorneys on

i ndi vi dual cases involving non-citizen clients. Wenever a

for certain state enploynent-related |icenses and weapons
permts, and restrictions on eligibility for public housing

15



pl ea bargain appeared to be in the best interest of a non-
citizen client, the resource attorney counsel ed the staff
attorney regarding which crinme the client should plead to in
order to remain eligible to apply for a waiver of
deportation. In such cases, the client was al ways advi sed
that the conviction was likely to | ead to deportation
proceedi ngs, but that he or she would have the opportunity
to apply for a waiver. Indeed, in many cases, even the
prosecutor and judge were involved in the discussion of
i mm gration consequences, and assured CDD clients that they
woul d be eligible to apply for a waiver of deportation.
This was particularly common when the client had succeeded
in a treatnment program or it was apparent that the crim nal
conduct was an aberration in an otherwi se |awabiding life.
The New York State Defenders Association and the
Associ ation of Crimnal Defense Lawers have al so offered
nunerous training sessions and materials to state defense
| awyers on the inmmgration consequences of crim nal
convi ctions, including discussion of eligibility for relief
fromdeportation such as the 212(c) waiver. Many nenber
defense | awers also consult with in-house or outside
i mmgration | aw experts.
Def ense | awers in New York State and nati onw de
additionally refer to nunmerous inmgration |aw practice aids

designed to assist the defense | awer in figuring out and

and, in sone states, for public assistance benefits.
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comuni cating to noncitizen clients the immgration
inplications of a crimnal conviction. For nmany years prior
to 1996, these practice aids provided information regarding
the availability of 212(c) relief for | awful permanent
residents convicted of deportable offenses. Exanples of

such publications are:

= Maryellen Fullerton and Noah Kinigstein, Strategies
for Aneliorating the Inmgration Consequences of
Crimnal Convictions: A Guide for Defense Attorneys,
23 Anmerican Crimnal Law Review 425 (1986) (i nstructing
defense attorneys that the “only crinme for which this
[ 212(c)] waiver is unavailable is a conviction for
possessi on of a shotgun or autonatic weapon”);

= |lra J. Kurzban, The Inmmgration Act of 1990, The
Chanpi on (April 1991)(instructing defense attorney
menbers of the National Association of Crim nal
Def ense Lawyers that “[i]n entering a plea, a crimna
def ense attorney should be aware of this serious
consequence [ineligibility for 212(c) relief under the
| mm gration Act of 1990] and take steps, where
possible, to avoid it”);

= Tarik H Sultan, I mmgration Consequences of Crimna
Convi ctions, 30-JUN Ariz. Att'y 15 (1994) (instructing
defense attorneys that a 212(c) waiver “is probably
the nost comon formof relief available, and al so
certainly the easiest to obtain. . ..");

= Katherine A Brady, wth Norton Tooby, M chael K
Mehr, Derek W Li, and Ed Swanson, California Crim nal
Law and Immgration (1995), 8 11.10 (instructing
defense attorneys that “[a] permanent resident can
apply for this [212(c)] relief even if she has been
convicted of serious offenses such as narcotics
viol ations, certain aggravated felonies or crines
i nvol ving noral turpitude”); and

= Dan Kessel brenner and Lory D. Rosenberg, Inmgration
Law and Crines (1995 ed., first published in 1984), §
11.4 (instructing defense attorneys that the 212(c)
wai ver “is extrenely beneficial, and may be the | ast
resort as an aneliorative nmechanismin the crimnal
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context, particularly for drug offenses that trigger
i mm gration consequences”).

Based on the immgration |law information available from
t he above-described inmm gration | aw training, consultations
wWith inmmgration experts, and immgration | aw resource
materi al s, defense | awers advised | awful permanent resident
defendant clients that, even if they pled guilty to a
deportabl e of fense, they mght still be able to avoid
deportation. W explained that they would have a
deportati on hearing where they woul d have an opportunity to
ask for a waiver of deportation and to present evidence to
persuade an inmm gration judge to grant the waiver.
Qobvi ously, a defense lawer was in no position to assure a
per manent resident client that a waiver would be granted.
But we could -- and did -- assure themthat they had a right
to apply. And we could -- and did -- tell themthat
obtaining a waiver was a realistic possibility if they could
show t he exi stence of favorable factors such as |ong
residence in the United States, close famly ties, mlitary
or other service to the comunity, or a history of

enpl oynent in the United States. See Matter of Marin, 16

& N Dec. 581, 585 (BIA 1978). In fact, between 1989 and
1994, over fifty percent of all Section 212(c) applications

were granted. See Myjica v. Reno, 970 F. Supp. 130, 178

(E.D.N.Y. 1997).

18



Rel ying on this real possibility of avoiding
deportation under prior law, nmany |awful permanent resident
i mm grant defendants pled guilty to deportable offenses. To
descri be one comon scenario, we often represent defendants
who are facing crimnal charges for the first tinme or who,
if they have faced charges before, have never been sent to
prison. Many such clients have been charged with drug
of fenses for which inprisonnent is a possible, though not a
requi red, sentence. Defendants in such cases --
particularly where they have famlies or jobs to worry about
-- have particularly strong incentives to avoid prison tine.
Def ense | awyers typically negotiate particularly strenuously
to avoid incarceration in such cases, because of the
devastating effects inprisonnment can have on an offender's
famly, his dependents, his current enploynent, and his
future job prospects. At the sane tine, if the defendant is
a noncitizen, the individual also faces and nust consi der
the possibility of deportati on and permanent separation from
their famlies, jobs, and comunities. |In the past, if we
knew t he noncitizen defendant to be a green card hol der, we
advi sed the defendant that they would be able to ask an
immgration judge for a wai ver of deportation based on the
very sane factors — famly, job, residence, etc. — that nade
it likely that we could negotiate a favorable plea and
sent ence agreenent. Reasonably relying on this

possibility, many such | awful pernmanent resident defendants
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wWith strong ties to this country, but also with strong
reasons to want to avoid incarceration, pled guilty even

t hough the resulting conviction subjected themto possible
deportation."*

Before agreeing to plead guilty to deportabl e offenses,
| awf ul pernmanent resident defendants often specifically asked
us what chance they woul d have of receiving the 212(c) wai ver
and then wei ghed the |ikelihood of deportation just as they
wei ghed other matters in a plea, such as the |ikely sentence,
the availability of parole, and the overall disruption that
the plea would cause to their lives, and those of their
famlies. Frequently, Legal A d Society CDD attorneys
consulted with the CDD immi gration resource attorney and the
CDD assi gned social worker to develop rehabilitation plans
that were designed to address not only the concerns of the
j udge presiding over the crimnal case, but the likely
concerns of an immgration judge who in the future would

eventual ly hear their applications for 212(c) relief.

“ Under New York’'s stringent “Rockefeller drug |aws,”
conviction after trail even of mnor involvenent with the
sale of a fairly small quantity of narcotics will result in
a 15 year to life mandatory prison sentence; the incentive
to enter a negotiated plea to a | esser offense rather than
risk the harsh incarceration consequences of a trial
conviction is especially strong, even for a defendant who
may be innocent. See People v. Thonpson, 83 N.Y.2d 477
(1994) (di scussing statutory schene): People v. Jones, 39

N. Y. 2d 694, 698 (1976)(Breitel, J. dissenting)(conparing
defendant’ s sentence after trial with sentences of simlarly
situated co-defendants who pled). The availability of a
wai ver under | NA Section 212(c) played a critical part in

t hese decisions for |awful pernmanent resident defendants.

20



| ndeed, Society CDD and Civil Division inmmgration attorneys
of ten undertook representation of former CDD clients seeking
212(c) relief in subsequent deportation proceedi ngs. Sadly,
t hose | awful permanent residents who tended to rely the nost
on the possibility of a waiver of deportation were those with
the strongest equities, e.g., individuals who had Iived
virtually their whole lives in the United States, had all
their famly here, or served in the mlitary during the

Vi et nam War or other arnmed conflict.

| f deportation had been a certainty, rather than a
calculable risk as it was before AEDPA and |1 R RA were
enacted, our |lawful pernmanent resident clients would have
been nmuch less likely to plead guilty as they did. |Instead
t hey m ght have chosen to hold out and try to negotiate a
pl ea or sentence agreenent that m ght avoid deportability
altogether. O, if unable to do that, and know ng t hat
pl eading guilty to what was offered woul d necessarily result
in deportation - and with it, inevitable disruption in their
enpl oynent and famly lives — they m ght have chosen to go
to trial.

Apparently w thout the benefit of any information
regardi ng the experience of | awful permanent resident
immgrants in the crimnal justice system sone courts have
suggested -- without identifying any factual basis -- that
the possibility of a waiver of deportation was never

rel evant to actions taken by noncitizens in the crim nal
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process. See, e.q., LaGuerre v. Reno, 164 F.3d 1035, 1041

(7" Cir. 1998). W respectfully disagree. Qur experience
teaches us that noncitizens, particularly |awful pernmanent
resident immgrants, who plead guilty to crimnal offenses
were and are deeply concerned about the possibility of
deportation. But given the real possibility of avoiding
deportation offered by the right to apply for 212(c) relief,
a |lawful permanent resident defendant coul d reasonably decide
to plead guilty when he or she otherwi se m ght not have if he
or she knew that deportation would be a certain, as opposed

to a possible, result. See Dunbar v. INS, 1999 W. 692391, *8

(D. Conn.) (“potential deportees would have had settled
expectations and reasonably relied on their eligibility for
INA 8 212(c) relief at the time of their guilty pleas or

convictions”); Yesil v. Reno, 973 F. Supp. 372, 382 (S.D.N.Y.

1997) (“The availability of relief fromdeportation -- even
the possibility thereof -- is a critical factor to an alien
who is considering whether to enter into a guilty plea”);
Myjica, 970 F. Supp. at 175 ("For a noncitizen, the choice to
forego trial and plead guilty is often critically dependent
on information regardi ng possible inmgrati on consequences");

United States v. Del Rosario, 902 F.2d 55, 61 (D.C. Cr.

1990) (M kva, J., concurring), cert. denied, 498 U S. 942
(1990) ("The possibility of being deported can be -- and
frequently is -- the nost inportant factor in a crimnal

def endant' s deci sion how to plead").
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In short, there is no question that |awful pernmanent
resident immgrants agreed in the past to plead guilty to
deportabl e offenses fully expecting or relying on know edge
that there woul d be sonme consideration of the equities in
their cases before any governnent decision to carry out a
deportation. As the next section of this brief points out,
such reliance is not necessary to show the retroactive
effect of the government’s application to petitioners of the
changes in law at issue here. Nevertheless, this reliance
on prior law confirns and illustrates the retroactive effect
of the governnent’s application of these new | aws.
Especially given that our crimnal justice systemrelies on
the willingness of individuals to plead guilty w thout
insisting on a trial, °this Court should apply the
presunption against retroactivity to prevent the governnent
fromunfairly and unnecessarily shattering the expectations
of lawful permanent residents who agreed to plea
di spositions of their crimnal cases. As the Suprene Court
has stated in a rel evant discussion of constitutional limts
on governmental power to nake changes in the law, "in both
the civil and the crimnal contexts, the Constitution places

limts on the sovereign's ability to use its |aw naki ng power

5

In fact, nore than 90 percent of crimnal charges in both
New York State and the federal system are di sposed of by
guilty plea. See New York State Division of Gimnal Justice
Services, Crinme and Justice Annual Report (1992); U. S.
Departnment of Justice, Bureau of Justice Statistics,
Noncitizens in the Federal Crimnal Justice System 1984-94
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to nodify bargains it has made with its subjects. The basic
principle is one that protects not just the rich and the
powerful, but also the indigent defendant engaged in

negoti ations that may | ead to an acknow edgenent of guilt and

a suitable punishnment." Lynce v. Mathis, 519 U S. 433, 441

(1997) (enphasi s added).
C. N ANY EVENT, ACTUAL RELI ANCE ON PRI OR LAWI S NOT
NECESSARY TO SHOW | MPERM SSI BLE RETROACTI VE EFFECT
OF A NEW LAW
The prior section of this brief describes how defense
| awyers advi sed | awful permanent residents clients in
crimnal proceedings about the availability of relief from
deportation and how such clients reasonably relied on this
i nformation when they pled guilty to deportable offenses. In
addition, |lawful pernmanent residents often canme to the
crimnal proceedi ngs knowi ng of pernmanent resident famly
menbers, friends, or neighbors who had been in deportation
proceedi ngs but were not deported. Based on the experience
of these other nenbers of their comunities, they knew even
before they spoke to a | awer that pernanent residents had
an opportunity to be heard on factors, such as the existence
of a spouse and children in the United States, that m ght
warrant a decision not to deport. Thus, pernmnanent residents

had a general awareness that their crimnal conduct woul d

not automatically result in deportation. See Pottinger v.

Reno, 51 F.Supp.2d 349, 363 (E.D.N.Y. 1998)("A | awf ul

(Aug. 1996).
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permanent resident is, in any event part of a community and
it is not unreasonable to attribute to himor her a basic
sense of what happens to other nmenbers of the resident alien
comunity who engage in crimnal conduct”).

Such “settl ed expectations” and “reasonabl e reliance”
on prior law informand guide the determ nati on of whether a
new | aw has retroactive effect; however, the lawis clear
t hat persons need not be able to show actual reliance for
application of the newlaws to have genuine retroactive
effect. It would be contrary to our systemof justice, not
to nention largely unfeasible and trenendously burdensone,
for persons to have to show actual individual reliance on
prior |law before they can avoid application of a newlaw to
them Rather, in our systemof justice, it is assuned that
you act in conformty with the law at the tine of your act.
Thus, in Landgraf and other cases where the Suprene Court
has anal yzed whether a new statute has retroactive effect in
order to deci de whether the presunption agai nst
retroactivity applied, the essential question for the Court
is not whether the person expressly relied on a given
understanding of the law, but rather nerely whether applying
the new | aw t o past events changes the consequences of the

rel evant conduct. See Hughes, 520 U.S. 939 (finding

retroactive effect when private party |lost a defense agai nst
private suits for submtting a false claimto the governnent

that it never had agai nst governnent suits, even though
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there was no showi ng that the party relied on the governnent
failing to pursue a suit); Landgraf, 521 U S. 244 (finding
retroactive effect of new punitive and conpensatory damages
and jury trial provisions of the GCvil R ghts Act of 1991 in
a suit for sexually harassing conduct that pre-dated the
anendnents even though there was no evi dence of express
reliance).

What the Supreme Court’s decisions recognize is that
peopl e have a right to know t he possi bl e consequences of
their actions at the tinme of their conduct whether or not
they will later be able to denonstrate actual reliance on
t hat knowl edge. As the Landgraf Court expl ained, “even when
the conduct in question is norally reprehensible or illegal,
a degree of unfairness is inherent whenever the | aw i nposes
addi ti onal burdens based on conduct that occurred in the
past.” 511 U.S. at 283, n.35. Indeed, the Suprene Court’s
deci sions applying the Ex Post Facto clause clearly
recogni ze that new | aws have inperm ssible retroactive effect
when they change the | egal consequences of past conduct,
regardl ess of whether actual reliance on prior |aw may be

denonstrated.® They specifically recognize the inpermnssible

® Al though the Ex Post Facto clause’s prohibitions are
limted to punitive legislation, the Court relies on this
case law in decisions relating to civil legislation to
answer the prelimnary question of what it neans for a law to
be retroactive. See, e.qg., Hughes, [1997 W. at *5](citing
Collins v. Youngblood, 497 U S. 37 (1990) and Beazell v.
Ghio, 269 U S 167 (1925); Landgraf, [114 S.C at 1497 at n.
23 (citing MIler v. Florida, 482 U S. 423 (1987).
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retroactive effect of a change froma discretionary penalty

systemto a systemof mandatory penalties. See, e.q., Lindsay

v. Washington, 301 U S. 397 (1937)(Court held that a statute

changi ng a nmaxi mrum sentence to a nandatory sentence for
of fense commtted prior to the statute's enactnent is an

i mperm ssible ex post facto |aw); Warden, Lew sburg

Penitentiary v. Marrero, 417 U S. 653, 663 (1974)(Court

indicated that a statute taking away parole eligibility for
of fenses subject to parole according to the law at the tine
they were commtted was i nperm ssible as an ex post facto
| aw). These decisions do not require the individual making
such a chall enge to show reliance on, or even know edge of,
the law at the tinme of the relevant crimnal conduct.
Certainly, the same should hold true for the inmgrant to
whom t he governnent is seeking to apply a change in
immgration |aw froma system of possible deportation to one
of mandatory deportation.

In sum under the law that existed prior to AEDPA and
I RIRA, | awful permanent residents such as the petitioners
faced possible, but not certain, deportation based on their
past crimnal conduct and convictions because they had
eligibility to seek 212(c) relief. However, if IIRRA
Section 304(b) and AEDPA Section 440(d) are applied to them
their statutory right to seek 212(c) relief is taken away
and deportation beconmes certain. Cearly, this alone

constitutes a change in the | egal consequences of their
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prior conduct and thus calls for application of the
presunption agai nst retroactivity.

CONCLUSI ON

For the foregoing reasons, amci respectfully urge that

the Court hold that the governnent’s application of Il R RA
Section 304(b) and AEDPA Section 440(d) to petitioners has
genuine retroactive effect and is therefore inperm ssible
under the traditional presunption against retroactivity of a
new st at ute.
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